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BRIEF FOR THE STATE OF NEW JERSEY, 
AMICUS CURIAE 


Statement of the Case 


The State of New Jersey concurs in the Statement of 
the case as set forth in the brief for appellant. 
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Statutes Involved 


The State of New Jersey concurs in the presentation of 
Statutes involved as set forth in the brief for appellant. 


Summary of Argument 


Under the banking laws of New Jersey, a new branch 
bank may not be located in Delaware Township, New 
Jersey, because there is in that municipality a pre-existing 
panking office (N.J.S.A. 17:94-19). 


A new bank charter may be granted in any municipality, 
irrespective of the existence of other banking institutions, 
providing that various statutory prerequisites are met. 
(N.J.S.A. 17:9A-9 to 14). 


This case challenges the authority of the Comptroller of 
the Currency to grant a new National banking charter in 
Delaware Township, it appearing that: the application 
has been made by the full Board of Directors of the Had- 
donfield National Bank, which is barred by State law from 
acquiring a branch in that municipality: that the Comp- 
troller rejected a previous attempt to secure an office in 
Delaware Township: that the proposed bank soo @ @ will 
be an affiliate of the Haddonfield National Bank’’: and 
that its affairs ‘‘will be conducted by the same manage- 
ment and under the same policies as the Haddonfield 
National Bank.’? (JAl3a) 


The State of New Jersey respectfully submits that if an 
application for a new State banking charter were made 
under the same circumstances, it would be regarded in its 
substantive character as a branch application and rejected 
under the statute governing branch applications. (N.J.S.A. 
17:9A-19). In the opinion of the Attorney General of New 
Jersey, this would be done as a matter of law. Federal 
law likewise favors analysis of substance rather than form, 


3 


and leads therefore to the conclusion that a branch office, 
rather than a new bank is here involved, 


Consequently, the policy of 12 U.S.C. 36 (C), as inter- 
preted by the Federal courts and as required for mainte- 
nance of orderly and balanced competition in the nation’s 
dual banking system, makes necessary reference to the 
branch banking laws of New Jersey in order to measure 
and reject the Comptroller’s exercise of authority in this 
case. 


The affidavit of Charles R. Howell, Commissioner of 
Banking and Insurance of New Jersey which appears at 
JA47a, is also advanced in support of the arguments herein 
presented. 


Introductory Statement 


When the State of New Jersey moved in the Court 
below for leave to appear as Amicus Curiae, we expressed 
the conviction that the dual banking system and the con- 
cept of competitive equality stood threatened by the action 
of the Comptroller of the Currency in sanctioning the de- 
vice employed by the Haddonfield National Bank-Dela- 
ware Valley National Bank entity (JA26a). 


This statement, unhappily, has proven an accurate proph- 
ecy, its accuracy demonstrated by recent actions of the 
Comptroller in this State which exhibit similar disregard 
for established standards of orderly competition. 


Responsible banking interests have long recognized that 
while competition between institutions is desirable, sub- 
ject to conformity with prudent practices and regulatory 
controls, competition between the two banking systems 
with respect to size and number of banking offices can re- 
sult only in jeopardizing the financial security of the pub- 
lic at large. The State of New Jersey has no desire to en- 
gage in a race with the Comptroller of the Currency to 
determine which system is numerically stronger in New. 
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Jersey. Nobody can win such a race. Inevitably the econ- 
omy of the State would suffer thereby. 


Until it was determined that Haddonfield National Bank 
would have an office in Delaware Township by whatever 
means, relationships between the New Jersey Department 
of Banking and Insurance and the Comptroller of the Cur- 
rency had been on a plane of mutual responsibility, each 
agency cognizant of its paramount obligation to supervise 
prudently institutions which form the backbone of the 
nation’s and state’s financial life, each seemingly conscious 
of the public interest in preventing both banking monopo- 
lies and cut-throat competition among banking institutions. 


The Comptroller’s unilateral abandonment of this policy 
of orderly competition was heralded by approval of the 
Haddonfield National-Delaware Valley National device, 
and the new approach now continues unchecked. 


In Hillside, New Jersey, the State awarded a new pbank- 
ing charter to the Liberty State Bank of Hillside on Febru- 
ary 20, 1961, after extended public hearings. When these 
hearings were concluded, and shortly before the Commis- 
sioner’s decision issued, the Hillside National Bank filed 
with the Comptroller for permission to establish a branch 
mot far from the site of the proposed new bank. The re- 
quest for the state charter was approved by the State, in 
‘part because of the absence of banking facilities in the sec- 
tion of town in which the bank would be located. Almost 
five months thereafter the Comptroller approved the new 
branch application. It was approved despite Commissioner 
Howell’s plea that the new bank be given an opportunity 
to establish itself before the Comptroller acted on the ap- 
plication for another new facility in the same vicinity. 


The new bank is still not established, because the Na- 
tional bank exercising its rights under the liberal New Jer- 
sey review procedures (N.J.B.B. 4:88-8; ef. Application 
of Howard Savings Institution of Newark, 32 N. J. 29 


(1960)), has taken an appeal from the Commissioner’s 
decision approving the charter application. The appeal is 
still pending. Whatever its outcome, the new state insti- 
tution will be faced with the prospect of acquiring sufficient 
assets to insure solvency in the face of a last-minute, un- 
anticipated national bank branch, placed there by the Comp- 
troller while its sponsor was appealing the Commissioner’s 
decision, an appeal right not reciprocated, or at least 
severely limited by Federal authorities. No such branch 
office was previously requested during the more than 20 
years of the national bank’s reign as the only bank in Hill- 
side. 


In another instance, the First National Bank of Middle- 
sex County recently received permission from the Comp- 
troller to move its main office into a township in which it 
was prohibited from opening a branch under 12 U.S.C. 
36 (C) and N.J.S.A. 17:9A4-19. This was precisely the 
method initially attempted by the Haddonfield National 
Bank to secure their new facility in Delaware Township 
and which, being rejected by the Comptroller, led to the 
device being tested on this appeal. 


The danger inherent in the actions last related is their 
common denominator of absence of statutory controls to 
insure that banking competition does not become reckless. 
Moreover, it has been suggested in this case that the Comp- 
troller is immune from challenge through judicial review 
as to the exercise of his discretion even where it has been 
flagrantly abused. 


The instant case marks an attempt by the Comptroller 
to create another variety of banking animal, the ‘‘affiliate’’ 
bank, neither authorized by statute nor subject to any statu- 
tory restriction, but fully insulated from judicial review 
as an exercise of discretion. 
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We think that this perverts the intent of Congress. The 
exception to the unit bank rule was made for the purpose 
of affording National Banks competitive equality with 
those state banks which are specifically permitted to ob- 
tain branches. Whatever formal distinctions may be ad- 
vanced between so called ‘‘affiliates’’, and branch banks, 
their real effect and purpose are essentially identical. The 
‘ultimate capacity of the concept, if accepted, is to destroy 
the congressional design to place reasonable checks on con- 
centration of banking facilities in the hands of a few. Why 
else is the Federal Banking Law basically a unit banking 
statute, amended to permit branches under rigid condi- 
‘tions ? 


If the dual banking system is to be preserved, a postulate 
which underlies the Federal Banking laws as well as the 
panking laws of New Jersey, the Court must here look 
behind the white veil of form to disclose the scarlet letter 
of substance beneath. If not, the reasonably foreseeable 
result is a demand by state banks for amendment of New 
Jersey banking statutes to permit to them the same lati- 
tude granted to Federal banks. This, not because it is in 
the public interest, but because competitive survival is in- 
volved. The dual system has little meaning if, to insure 
survival of state banks, each State must amend its laws 
to meet the whim, not of Congress, but of an administra- 
tive official, acting under cover of alleged judicial immunity. 


Mindful of the foregoing we respectfully submit that this 
court should not, by holding the ‘‘affiliate’’ device to be 
merely a routine bank charter situation, refuse to look into 
the motivation and surrounding facts in each such appli- 
cation, to determine whether it is not in law and practical 
effect a branch. If the Court declines to do so, it will have 
for most purposes emasculated a key statutory protection 
against unfettered bigness in banking, as well as destroy- 
ing true equality between the banking systems. Certainly 
no geographical restrictions on location of banking offices 
will thereafter be meaningful. 


Moreover, if the intervening defendant is correct in its 
position that even an abuse of the Comptroller’s discre- 
tion cannot be reviewed by this court, and if 12 U.S.C. 
36(C) cannot be made applicable despite a factual show- 
ing that its substantive policy has been violated, the Comp- 
troller’s power in this highly critical area will be removed 
from challenge or review in the courts, a result poorly at- 
tuned to the ends of competitive equality or prevention of 
banking monopoly. 


ARGUMENT 


On the facts present in this case, the Delaware Na- 
tional Bank of Delaware Township should be held to 
be tantamount to a branch office of the Haddonfield 
National Bank, thereby bringing it within the scope 
and prohibition of 12 U.S.C. 36 (C) and Section 19 of 
the New Jersey Banking Act of 1948 (N.J.S.A. 17:9A- 


19). 


The State of New Jersey, as Amicus Curiae, set forth 
in its briefs and argument below the proposition that, ‘‘If 
the directors of a state bank made a charter application 
for a new bank in Delaware Township, to be run by the 
same management, under the same policies, and as an 
affiliate of such state bank, the application would be con- 
sidered to be a branch application and rejected as such’’. 


This was represented as a matter of New Jersey law on 
the advice of the office of the Attorney General and it was 
supported by an affidavit of Commissioner Howell, 
(JA47a). The purpose of this presentation was largely to 
demonstrate that, both as a matter of law and as a matter 
of consistent administration, the interpretation by the New 
Jersey agency which rules upon state bank charter appli- 
cations and branch office requests was not and could not 
be different from that which we contend must be followed 
by the Comptoller of the Currency. Thus equality between 
the systems would be preserved. 
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In support of the argument that the Comptroller has no 
power to approve the application involved in this case, the 
State of New Jersey, as Amicus, wishes to adopt in its 
entirety the argument submitted by appellant at Pb28 
through 43 of its principal brief. 


In support of New Jersey’s conclusions as to its own 
governing law, the following arguments which were sub- 
mitted to the court below, are reiterated in order to show 
the basis for the Attorney General’s advice referred to in 
Commissioner Howell’s affidavit (JA49a) at paragraph 15. 
It will be noted that the legal conclusions are not based 
upon the single factor of ‘‘affiliation”’ but on an appraisal 
of the full factual picture, including Haddonfield National’s 
previous rebuff in its effort to secure an additional facility 
to be located in Delaware Township, and the fact that there 
would be identical boards of directors in each institution 
together with identical management and identical policies. 


As set forth in plaintiff’s factual statement, The Haddon- 
field National Bank sought in early 1960 to transfer its 
principal office to Delaware Township, while retaining its 
former principal office site as a ‘‘branch’’. This applica- 
tion was opposed by the New Jersey Department of Bank- 
ing and Insurance and denied by the Comptroller as a 
plain attempt to evade Section 19 of The New Jersey Bank- 
ing Act of 1948. Under that Section, approval of new 
branch applications is limited to municipalities where there 
are no existing banking offices. 


Shortly thereafter, the Board of Directors of Haddon- 
field National joined as individuals in making application 
for a ‘‘new’’ bank charter in Delaware Township. While 
this, too, was opposed by the New Jersey Department as 
Comptroller of the Currency gave preliminary approval 
an evasion of New Jersey branch laws (JAlla, 47a), the 
to the establishment of the Delaware Valley National Bank. 
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Following this action, the shareholders of the Haddon- 
field National Bank were advised by its President, on that 
bank’s stationary, that: 


«“*** Under the New Jersey banking law, to which 
we are subject with regard to branches, it is not per- 
missible for a bank, other than in its home community, 
to establish a branch offce in a municipality where a 
banking office already exists. It is possible, however, 
to apply for a charter to start a new bank where the 
need, both present and future, would appear to exist. 
In line with that reasoning your Board of Directors 
as individuals, applied and have received from the 
Comptroller of the Currency, preliminary approval to 
establish a new bank to be known as the Detaware Vat- 
Ley Nationa, Bank * * *, 


«¢#** Ttis expected that the DeLaware VaLLey Na- 
TionAL Banx will be an affiliate of the Haddonfield 
. National Bank and that its affairs will be conducted by 
the same management and under the same policies as 
the Haddonfield National Bank * * *.”’ (JA13a) 


The excerpts quoted above plainly show that the Dela- 
ware Valley National Bank application was made with the 
branch banking provisions of the New Jersey Banking Act 
foremost in mind, and under the theory that this law would 
not be infringed upon by the creation of an alter ego affili- 
ate bank to provide the desired new facility rather than a 
‘“branch’’. 


This interpretation of New Jersey law is incorrect. 


The affidavit of Commissioner Howell shows that, in 
dealing with a State bank under identical circumstances, 
the New Jersey Department of Banking and Insurance 
would regard any such charter application as an applica- 
tion for a branch. As a branch application, it would be 
denied under N.J.S.A. 17 :9A-19. 


10 


The departmental interpretation, of course, rests upon 
an analysis of substance rather than mere form, a whole- 
some approach fortified and indeed, as advised by the At- 
torney General, compelled by New Jersey law. The argu- 
ment that a self-proclaimed ‘‘affiliate’’, organized by the 
full board of directors of one bank and enjoying identity 
of management and policies with that bank, is not a branch 
office presents a classic sementical ‘‘distinction without a 
difference’’, but little more. 


In speaking of Section 19 of The Banking Act of 1948 
(N.J.S.A. 17:94-19) the New Jersey Supreme Court has 
said, 


«* * * branch banking is a controversial subject, 
substantially not permitted in New Jersey outside the 
municipality of the principal office until 1948, and it 
seems apparent that the Legislature, in prescribing 
the physical scheme it has, adopted a compromise be- 
teween competing interests [i.e., branch versus new 
charter applicants] in the banking field, which was en- 
tirely within its power to do.” Application of Howard 
Savings Institution of Newark, 32 N. J. 29, 47 (1960). 


Of what use is the New Jersey legislative compromise 
represented in Section 19, however, if the purpose of that 
section can be evaded by the simple use of a separate cor- 
porate entity so completely identified with the principal 
bank in interest? 


Fortunately, the courts of New Jersey have not been 
blind to the use of such devices, nor have they ignored 
legislative intent in construing its statutes. 


The equitable maxim, ‘‘Equity looks at the substance, 
not merely the outward form’’, is part of the law of New 
Jersey. Stockton v. Central Railroad Co., 50 N. J. Eq. 52, 
73 (Ch. 1892) ; Schmid v. First Camden National Bank, 130 
N. J. Eq. 254, 260 (Ch. 1941). 
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Quoted with favor in Schmid, supra, was the language 
of the Chancellor in the Stockton case, supra, ‘‘It must not 
be thought that the courts are powerless to strip off dis- 
guises that are designed to thwart the purposes of the law. 
The mere suggestion of such a condition is an insult to the 
intelligence of the judiciary.’’ 


Among the considerations set down by the Schmid court 
as relevant in piercing a corporate veil were identity of 
management and management policies, and use of the cor- 
poration to defeat ‘‘publie convenience’’. Significantly, this 
leading New Jersey case relied heavily upon United States 
v. Reading Co., 253 U. S. 26, 40 8.C. 425 (1920), as well as 
upon indigenous authorities such as Whitfield v. Kern, 122 
N. J. Eq. 332, 192 A. 48 (E. & A. 1937), and Trachman v. 
Trugman, 117 N. J. Eq. 167, 170, 172 A. 147 (Ch. 1934). In 
the latter case, the court said, 


‘«* * * Where the corporate form is used by in- 
dividuals for the purpose of evading the law, * * * the 
courts will not permit the legal entity to be interposed 
so as to defeat justice.’’ 


See also: Miller & Dobrin v. Camden Fire, etc., Ass’n., 55 
N. J. Super. 205, 217 (Law Div. 1959). 


In short, in accordance with the prevailing modern rule, 
New Jersey courts sitting in their equitable jurisdiction 
regard substance rather than form. Fortugno v. Hudson 
Manure Co., 51 N. J. Super. 482 (App. Div. 1958) ; Lesser 
v. Strubbe, 56 N. J. Super. 274 (Chan. Div. 1959). 


A recent decision, subsequently affirmed by the Supreme 
Court of New Jersey, summarized in plain terms: 


sc# # * Judges, as well as laymen, have the right, and 
often the duty, to call a spade a spade, and to follow 
the long established equitable maxim of looking to the 
substance rather than the form, whenever justice re- 
quires.”’ 
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Applestein v. United Board & Carton Corp., 60 N. J. Super. 
333 (Chan. Div. 1960), aff’d 33 N. J. 72 (1960). 


Neither have New Jersey courts looked kindly upon 
strained or formalistic statutory interpretations which 
render sterile the legislative effort. 


A construction of a statute which would have the effect 
of placing it in the power of the transgressor to defeat the 
object and purpose of the law by evasion will not be 
favored. State of New Jersey v. Gratale Brothers, Inc., 26 
N. J. Super. 581, 98 A. 2d 591 (App. Div. 1953). Rather, 
in construing a law, the courts endeavor to give it an inter- 
pretation which best serves the entire legislative plan rep- 
resented thereby. N. J. State Board of Optometrists v. 
Koenigsberg, 33 N. J. Super. 387, 110 A. 2d 325 (App. Div. 
1954). 

We submit that the creation of a new but alter ego entity 
hardly serves the legislative purpose to strike a compro- 
mise between out-of-town banks which seek branches and 
local interests which wish to organize new banks. (See: 
Application of Howard Savings Institution, supra, at page 
47). 


Legislation must be reasonably construed to serve the 
apparent legislative purpose. State v. Sisti, 62 N. J. Super. 
84, 162 A. 2d 297 (App. Div. 1960). A construction that 
renders part of a statute inoperative, superfluous or mean- 
ingless is to be avoided. Abbotts Dairies, Inc. v, Arm- 
strong, 14 N. J. 319, 102 A. 2d 372 (1954). 


It has also been held in New Jersey that a clear implica- 
tion derived from the purpose underlying a statute is as 
much a part of the law as that which is expressed, and has 
the same legal effect. Dvorkin v. Township of Dover, 29 
N. J. 308, 148 A. 2d 793 (1959); In re Village of Loch 
Arbour, 25 N. J. 258, 135 A. 2d 663 (1957). 
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Conscious of the foregoing authorities, the Department 
of Banking and Insurance has stated through its Commis- 
sioner: 


“«* * * Tn short, if a State bank in New Jersey sought 
to achieve a new banking facility in a municipality 
statutorily foreclosed to additional branching, by 
means of charter application for a new bank to be run 
by the same management, under the same policies, and 
as an affiliate of such State bank, the application would 
be considered as a branch application and rejected as 
such.’’ (JA49a) 


We have no quarrel with defendant’s contention that the 
proposed Delaware Valley National Bank is, in form, a 
bank with separate corporate existence. Our area of dif- 
ference lies in the legal effect of this device, in view of 
the reason for its creation and its admitted plan of future 


operation. 


The directors and officers of the Haddonfield National 
Bank have, as has been pointed out in the brief of plain- 
tiffs and Amici, plainly indicated that the so-called new 
bank was originally motivated by Haddonfield’s desire to 
establish a branch in Delaware Township. (JA13a, 39a). 
Prompt assurance was given not only that the proposed 
bank would be ‘‘affiliate’’? of the Haddonfield National 
Bank, and that it would enjoy identity of management and 
management policies with that Bank. 


In short, the facts of the instant case demonstrate that 
the only step taken in the direction of operating an inde- 
pendent bank was the formal act of separately incorporat- 
ing the Delaware Valley National Bank. Even its Board 
of Directors is identical with that of the Haddonfield Na- 
tional. 
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Thus, even assuming that so-called chain-banking or 
bank holding companies do not violate New Jersey branch 
laws, it is nonetheless plain that there is nothing ‘‘inde- 
pendent’’ in Delaware Valley’s proposed method of opera- 
tion and control. The device contrived by the Directors 
of Haddonfield National falls short even of the chain bank 
mark. 


The Court has been referred to First National Bank nm 
Billings et al. v. First Bank Stock Corporation et al., 
—— F. Supp. —— (D. C. D. Mont. April 6, 1961) as a 
matter analogous with the present case. The court there 
said, however, ‘‘* * *, The Montana statute prohibits branch 
banking. It is obvious that the Montana authorities have 
construed that statute so as not to prohibit holding com- 
pany banking. * * *’’. 


Unlike Montana, New Jersey specifically prohibits bank 
holding company operations (N.J.S.A. 17:9A-344 et seq.). 
We find it difficult to perceive any analogy between a case 
in Montana, where branches are prohibited but holding 
companies are allowed, and the present case, involving 
the State of New Jersey, where holding companies are 
prohibited but branches, under specified conditions, are 
allowed. New Jersey prohibited bank holding companies 
in 1957 (L. 1957, c. 70; N.J.S.A. 17 :9A-344 et seq.). 


The bill (Senate 148, 1957) which was enacted as Chap- 
ter 70, carried with it the following statement of pur- 
pose: ‘‘The purpose of this bill is to limit bank stock 
holding companies in this State. Concentration of capital 
stock of banking institutions in such companies is a threat 
to independent banking, and constitutes an evasion of the 
branch banking laws of the State. Similar legislation 
was in effect in this State from 1928 to 1948.’ 


In short, New Jersey prohibited bank holding companies 
largely because the practice was considered to be an eva- 
sion of New Jersey branch banking provisions. Signifi- 
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cantly, N.J.S.A. 17:9A-344(b) defines ‘‘Company’’ to in- 
clude unincorporated entities and groups of individuals. 
Thus, the position of Commissioner Howell and the At- 
torney General accurately represents the legal status in 
New Jersey of the device here utilized, whether or not 
Delaware Valley National is part of a holding company 
scheme. 


It has been advaneed by defendants that, in effect, the 
State of New Jersey is guilty of bad faith in setting forth 
the foregoing presentation of New Jersey law and its ap- 
plication to these facts. 


This attack is based on allegations that Commissioner 
Howell condoned the very action here challenged in an ex- 
change of correspondence with the Comptroller, and worse, 
that the Commissioner actually granted a charter under 
circumstances identical to those at bar. Both allegations 
are false. 


With respect to the implication that Commissioner How- 
ell, the New Jersey Commissioner of Banking and Insur- 
ance, condoned in some way the grant of a banking char- 
ter under the circumstances present in this case, it is evi- 
dent from Commissioner Howell’s letter of March 10, 1960 
(JA1la) that his objection was then based only upon the 
logical inferences which could be drawn from the fact that 
the Boards of Directors of the Haddonfield National Bank 
and the proposed new National bank in Delaware Town- 
ship were identical. It does not appear that the Commis- 
sioner was then aware that the application requested that 
the new bank be called The Haddonfield Suburban Na- 
tional Bank, a name practically identical to that of the 
parent Haddonfield National Bank, or that the applica- 
tion recited that Haddonfield National was unable to ob- 
tain a branch in Delaware Township (JA39a). 


Moreover, it most definitely does not appear that the 
Commissioner was advised before his second letter on 
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March 25, by the Comptroller of the Curency or by any- 
one else, that the proposed bank was going to be an ‘‘af- 
filiate’’ of the Haddonfield National Bank and was to be 
conducted by the same management and under the same 
policies. This information became known to the Commis- 
sioner after preliminary approval was granted. 


As is clearly shown in the affidavit of Commissioner 
Howell, it was the sum of all of these elements which 
prompted New Jersey’s firm stand in this case, and the: 
determination that an evasion of New Jersey’s branch 
banking law was involved. 


It is evident from Commissioner Howell’s March 25, 
1960 letter to Comptroller Gidney (JA63a) that he was 
under the impression, owing to the conciliatory tone of 
the Comptroller’s letter of March 21, 1960 (JA64a), that 
consideration was being given to the position quite plainly 
expressed in the Commissioner’s letter of March 10, 1960. 


There was no change of policy on the part of the Com- 
missioner or the Department of Banking and Insurance 
(Compare, Comptroller’s Brief, p. 3). Subsequent facts, 
of which the Comptroller of the Currency must have been 
aware at an early date made it evident that the fears ex- 
pressed by the Commissioner in his letter of March 10, 
1960 were well founded, and that the proposed bank was 
to be an alter ego of the Haddonfield National, having 
been so intended from its inception. Hence our interest 
in this case. 


In any event, the only important inquiry in this area 
relates to the position taken by Commissioner Howell and 
the State of New Jersey when the facts became fully 
known. This is the position set forth in Commissioner 
Howell’s affidavit, and supported by the memoranda filed 
by the State of New Jersey as Amicus Curiae. Being part 
of the law of New Jersey, it is not subject to waiver by 
any individual whatever his office. 
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Turning now to defendants’ attempt to equate the grant 
of a State charter to the State Bank of Rahway with the 
instant application, let us understand first the nature of 
the applications which defendants seek to equate. 


The undisputed facts surrounding the Delaware Valley 
National Bank show that the ‘‘new’’ bank application was 
motivated only by Haddonfield National’s previous frus- 
tration in obtaining a branch office in Delaware Township 
(JA13a, 39a). Every last member on the Haddonfield Na- 
tional Board of Directors joined in the Delaware Valley 
application, and each of the Delaware Valley directors is 
likewise a director of Haddonfield National. The share- 
holders of Haddonfield National Bank were solicited by 
their President on the stationery of that bank to subscribe 
as shareholders in the Delaware Valley National Bank. 
They were advised in the latter solicitation, as w ell as in 
their annual report, that the Delaware Valley National 
Bank would not only be operated in affiliation with the 
Haddonfield National but that ‘‘* * * its affairs will be 
conducted by the same management and under the same 
policies as the Haddonfield National Bank.’ 


It is this utter and complete identity, both organiza- 
tionally and in terms of promised future mode of opera- 
tion, that marks the Delaware Valley device as an ev asion 
of Federal and State branch law. 


What occurred in the State Bank of Rahway hearings? 


In the first place, the hearings, by statute, were conducted 
only after written notice to affected institutions and full 
public notice. An automatic right of appeal inheres in 
all parties to the hearing, and indeed, under New Jersey 
cases, the courts entertain an appeal where public interest 
is involved (as here) from persons with the slightest litig- 

able interest. No appeal was taken. 
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The Rahway application did show that several principal 
figures in the Community Bank of Linden would have an 
important role in the proposed new bank if it were char- 
tered. There was not, and is not now, however, a complete 
identity of management or management policies, and signifi- 
cantly, none was promised to shareholders of either insti- 
tution. 


The first president of Rahway was one of the incorpora- 
tors, David Schimmel. He was a key figure in one of Rah- 
way’s largest manufacturing plants, Allen Industries. He 
has only recently resigned, and his seat on the 11 man 
Board of Directors is temporarily vacant. He had no con- 
nections with the Community Bank of Linden. 


The new president is Charles D. Stapp, General Manager 
of Koos Brothers, a very large furniture dealer in Rahway. 
He has no connection with the Community Bank of Linden. 


Chief operating officer of Rahway is its Executive Vice- 
President, Fred W. Styler, a career banker who was re- 
eruited from a bank in distant Flemington, New Jersey. 
He had and has no connection with the Community Bank 
of Linden. 


Nine of the original 16 Rahway incorporators had no 
connection with Community Bank of Linden and these men 
continue to hold significant shareholdings in Rahway, four 
of them being directors until Mr. Schimmel’s recent resig- 
nation. The latter slot is being held open for replacement 
by another suitable Rahway industrialist. 


Five directors of Community do serve on the eleven man 
Board of State Bank of Rahway. Their Rahway sharehold- 
ings, together with those of their immediate families, have 
been analyzed and amount to approximately 2,500 of the 
20,000 shares outstanding. 


Pursuant to representations made at the initial charter 
hearings, and in accordance with the wishes of the Depart- 
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ment of Banking and Insurance, shareholding has been 
diversified, the original incorporators returning most of 
their stock for redistribution to a large stockholder family 
(not the Community Bank of Linden family). Community 
shareholders were not solicited as such, although some 
persons do hold stock in each institution. 


Nine of the original sixteen incorporators lived or worked 
in Rahway. There are presently 352 stockholders, $3 of 
whom actually reside in Rahway. 


It is most important to note that the possibility that 
the State Bank of Rahway would not be an essentially in- 
dependent bank, but instead might be a device whereby 
Community would obtain, for practical purposes, a branch, 
was a relevant and proper issue at the hearing. 


It was obviously understood by the parties that if the 
objectors could show that it was not an independent bank, 
but an alter ego to be operated under the management and 
control of the Community Bank of Linden, Commissioner 
Howell would consider the application a circumvention of 
the branch statute. Indeed, had the objectors been able to 
prove in the Rahway case what Haddonfield has admitted 
in the Delaware Valley case, Commissioner Howell would 
have been compelled to reject the application as a matter 
of law. It has already been pointed out that, although an 
appeal right was automatic under New Jersey R.R. 4:88-8, 
there was no appeal. 


As further evidence of the consistency of Commissioner 
Howell’s position we ask that the court refer again to Com- 
missioner Howell’s March 10, 1960 letter to Comptroller 
Gidney (JAlla). In that letter the Commissioner pointed 
out to the Comptroller that when he conducted hearings 
on new bank applications, 


«¢* © * oven when the principals are not so definitely 
aligned with another existing banking institution as 
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is the ease of your principals, I have obtained for the 
record assurances from the principals concerned that 
such a result is not the intention if the application is 
favorably decided. Furthermore, in all applications I 
have obtained assurances from the incorporators and 
subscribers that, as stockholders, they will not sell out 
the bank for the first five years except with my ap- 
proval, which would only be given if unfavorable factors 
were encountered. 


‘‘Ag another deterrent, as well as for protection, I 
have been requiring heavy capital accounts with each 
new bank application. * * *”’. (Emphasis supplied) 


Thus, a recognizable pattern emerges from the above 
materials. The inquiry in New Jersey has been whether 
new banks sponsored in part by persons identified with 
other institutions will operate independently rather than 
under the ‘‘same management and * * * same policies’’ of 
a parent institution. 


The State Bank of Rahway enjoys different top man- 
agement from Community, and substantially different stock 
ownership. It was not intended to be, and was not repre- 
sented to be, a bank that would operate under the same 
management and policies as the Community Bank of Lin- 
den, and indeed it was necessary for it to show the con- 
trary. 


In a recent informational letter, requested by Commis- 
sioner Howell for the purposes of this memorandum, Fred 
Styler, Executive Vice-President of the State Bank of Rah- 
way and a member of its Board of Directors, replied to 
our inquiry about its relationship with the Community 
Bank of Linden: 


«<# * * This Bank and Community Bank of Linden 
do not act together in any banking matters. Each is 
run completely independently of the other. Bookkeep- 
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ing equipment in some cases” are different and the 
basic investment policies are established separately 
by the executive officers and the Board of each bank 
independently of the other. Promotional activities on 
behalf of both banks are completely different. * * *.”” 


We have so far attempted to illustrate the clear dif- 
ference between the case before the court and the Rahway 
bank authorizations to which both the Comptroller and 
the intervening defendant have pointed. But we do not 
wish to rest with mere defense or justification of the ad- 
ministration by New Jersey of its own laws with regard 
to branch banking and bank holding companies. Even if 
it were to be assumed that there was more similarity be- 
tween the case and the Rahway case than in fact exists 
and that therefore there was a single exception to prove 
the rule, the statute law of New Jersey is clear, and the 
interpretation and administration of that law, uniformly 
and in the utmost good faith, is correctly set forth in the 
affidavit which Commissioner Howell has filed with this 
court. 


Our position, as we have attempted to set forth earlier 
in this brief, is that under the Attorney General’s best 
appraisal of New Jersey authorities, Commissioner Howell 
is compelled to abide by the proposition set forth in his 
affidavit (JA47a) that: 


<* * * Ty short, if a State bank in New Jersey sought 
to achieve a new banking facility in a municipality 
statutorily foreclosed to additional branching, by 
means of charter application for a new bank to be 
run by the same management, under the same poli- 
cies, and as an affiliate of such State bank, the ap- 
plication would be considered as a branch application 
and rejected as such.’’ 


* We have ascertained that there is no joint bookkeeping ma- 
chinery. What is meant by the “some cases” is that each 
bank does not utilize the same kind of bookkeeping machinery. 
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CONCLUSION 


For the reasons above stated, we respectfully submit 
that the defendant is not authorized under the National 
Bank Act to issue a Certificate of Authority to the Delaware 
Valley National Bank. 


Respectfully submitted, 


Lawrence J. Larro, 
734—15th Street, N. W., 
Washington 5, D. C., 
Attorney for the State of 
New Jersey, Amicus Curiae. 


Of Counsel: 


Davm D. Furman, 
Attorney General of New Jersey. 


Davm Lanpav, 
Deputy Attorney General of New Jersey, 
State House Annex, 
Trenton 25, New Jersey. 


ANSWER OF INTERVENOR-APPELLEE TO 
PETITION OF APPELLANT FOR REHEARING. 


United States Court of Appeals 


For tae District or Cotumsia Circuit. 


No. 16,575. 


CAMDEN TRUST COMPANY, 
Appellant, 
v. 


RAY M. GIDNEY, COMPTROLLER OF THE CURRENCY, 
Appellee, 
and 
DELAWARE VALLEY NATIONAL BANK OF 
DELAWARE TOWNSHIP, 
Intervenor-A ppellee. 


Appeal From Judgment of the United States District Court 
for the District of Columbia. 


J. Davi Many, Jz, 
Magrin P. Snyper, 
AgrHur LIttLeTon, 
Attorneys for Intervenor- 


Of Counsel: UnitP RES Court of Appeals 


for the District of mbia Circui 
Wonca Lest Bocxrvs, Columbia Circuit 


2107 Fidelity-Philadetphia Trust B 


Philadelphia 9, Pennsylvania. Hes FEB ] 2 1962 
International, 711 So. S0th St. #@, Pa. 


ge Ul. 


INDEX. 


CouNTERSTATEMENT OF THE CASE 
REASONS FoR DENYING THE PETITION 


. CoNncLusION 


STATUTES AND RULES CITED. 


| Bank Holding Company Act of 1956 ............--esees a 
| Clayton Act, Section 8, 15 U.S.C. § 19 
. 12U.S. C. §§ 21-27 
, 12U.S.C. §36 
12 U. S. C. § 36(c) 
| U. S. Court of Appeals for the District of Columbia Circuit 
Rule 26(b) 


IN THE 
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For tHe District or CoLuMBIA CIRCUIT. 


No. 16,575. 


CAMDEN TRUST COMPANY, 
Appellant, 
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RAY M. GIDNEY, COMPTROLLER OF THE 


CURRENCY, 
Appellee, 


and 
DELAWARE VALLEY NATIONAL BANK OF 


DELAWARE TOWNSHIP, 
Intervenor-Appellee. 


ANSWER OF INTERVENOR-APPELLEE TO 
PETITION OF APPELLANT FOR REHEARING. 


The intervenor-appellee, in accordance with Rule 26(b) 
of the Rules of this Court, files this, its answer to the ap- 
pellant’s petition for rehearing. 


COUNTERSTATEMENT OF THE CASE. 


The statement of the case contained in the appellant’s 
petition breaks down into two divisions: a restatement 
of the facts regarded by the appellant as relevant to this 
case and a reiteration of the arguments heretofore urged 
by the appellant upon this Court and the District Court. 

In its factual summary the appellant does no more— 
with one exception—than set forth once again facts, many 
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of them irrelevant, which have been presented in the same 
terms, similarly stated in such a way as to favor the appel- 
lant’s case, in its Briefs heretofore filed with and its argu- 
ment before this Court. The appellant now subtly suggests, 
however, that the Haddonfield National Bank is the bank- 
ing giant of southern New Jersey, and that Camden Trust 
Company, the appellant, is a minor factor in the banking 
community oppressed by its larger neighbor (See Petition, 
pp. 3, 4, 7, 14). The facts are precisely the contrary. 
Camden Trust Company, with eleven banking offices, is the 
largest bank in New Jersey outside the metropolitan New 
York area and ranks 174th in size among all banks in the 
nation.” 

As to the arguments repeated by the appellant in its 
Statement of the Case, the intervenor does not intend here 
to burden the Court with a restatement of all the arguments 
advanced in its Brief nor to answer at length those of the 
appellant, which have already been fully argued and con- 
sidered. However, the appellant devotes much of its peti- 
tion to analyzing and mischaracterizing the legislative his- 
tory of the provisions of the National Bank Act governing 
the formation of national banking associations and their 
establishment of branch offices (Petition, pp. 6-13). 

Because the dissenting opinion of Judge Bastian quotes 
this misleading and inaccurate analysis as it appeared in 
the brief appellant earlier filed (Slip Opinion, pp. 10-11), 
a refutation thereof is called for, the details of which have 
already been presented by brief and in argument. 

The appellant points to the early and long-continued 
favoritism of Congress towards ‘‘independent unit banks’’.? 


1. See Joint Appendix, p. 37a; “American Banker”, issue of 
January 31, 1962, pp. 87, 98. 

2. By this those who used the term, we suggest, meant to exclude 
from favor only branch banks. The whole attention of the banking 
industry and the legislature prior to 1930 was concentrated on the 
struggle between proponents and opponents of branch banking, and 
little or no attention had been given to the emergence of the affliated 
bank as an aspect of the developing banking industry. Significantly, 
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From there the appellant proceeds to point to statements 
culled from the Congressional Record and reports of Com. 
mittees of both the House of Representatives and the Senate 
in the early 1930’s critical of the growth of groups and 
chains of affiliated banks, sometimes on the theory that 
affiliate systems represented evasions of branch banking 
prohibitions and limitations. From these materials the ap- 
pellant concludes that the Congress has clearly stated that 
the creation of national bank affiliates must not be coun- 
tenanced by the Comptroller or, at the least, that the forma- 
tion of new affiliates must be subjected to the geographical 
limitations imposed on the creation of branch banks. 

In so concluding, the appellant has failed to distin- 
guish between random utterances of individual members 
of the Congress on the floor and in Committee sessions, 
on the one hand, and true manifestations of Congressional 
intent found in the actions it took, on the other. The criti- 
cism in Congress of bank affiliates has significance for this 
case only as a demonstration of the full awareness of the 
Congress that affiliates were being formed, frequently 
where branches would not be permitted. The real indi- 
cation of Congressional intent is found in the refusal of 
the legislators, despite this full awareness, to legislate 
against the formation of bank affiliates (Appellee’s Brief, 
pp. 19-21; Intervenor’s Brief, pp. 38-43) ; the rejection by 
Congress in 1956 of the vociferous demands from many 
sources that branch banking limitations be imposed upon 
the formation of affiliates (Appellee’s Brief, pp. 17-19; 
Intervenor’s Brief, pp. 36-37); and the legislative recog- 


the chief evil seen in branch banking by its opponents—the lack of 
authority of the branch officers, who are familiar with local conditions 
and local people, to pass on loan requests and the consequent control 
of local credit by a distant and impersonal main office committee or 
officer totally unfamiliar with and remote from local conditions—is 
not present in the case of a separately chartered local bank affiliated 
by overlapping stock ownership or directorate with another bank. 
Final authority i in banking operations in such cases is vested in the 
local institution’s officers. 
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nition, and even encouragement, in several instances of 
interlocking bank stock ownership and directorates to be 
found in statutes subsequently enacted by the Congress 
(Appellee’s Brief, pp. 15-16, 19-20; Intervenor’s Brief, pp. 
42-44). These manifestations of Congressional unwill- 
ingness to do what the appellant has sought in this case 
to have the Court do are even more significant in the light 
of positive steps taken by the Congress in 1933 to eliminate 
certain dangers and difficulties present in some groups and 
chains, namely the exaggerated financial interdependence 
of banks in a single chain or group arising from inter-bank 
loans and investments, the risks to banks resulting from 
affiliation with companies speculating in securities, and the 
difficulty confronting bank examiners in attempting a com- 
prehensive examination of an entire group or chain (Ap- 
pellee’s Brief, pp. 15-16; Intervenor’s Brief, pp. 41-42). 
There was no reluctance on the part of the Congress to 
remedy these evils which had been stressed by opponents 
of group and chain banking, and this contrasts significantly 
with the refusal of Congress from 1933 to the present to 
give similar effect to the protestations against the creation 
of affiliate banks where branches would not be permitted 
(Appellee’s Brief, pp. 16-19; Intervenor’s Brief, pp. 35-37). 

The intent of Congress to be deduced from the legis- 
lative history is thus precisely the contrary of that which 
the appellant derives therefrom. 


REASONS FOR DENYING THE PETITION. 


The reasons advanced by appellant for the granting 
of its petition for rehearing call for brief comment. 

Appellant’s claim that this is the most important de- 
cision on the interpretation of the National Bank Act since 
1924 (Petition, pp. 13-14) flies in the face of banking his- 
tory. The briefs filed by the parties have demonstrated 
that the Congress and banking circles generally have been 
aware for more than thirty years that, where bank branches 
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are prohibited by law, new banks, affiliated in varying man- 
ner and degree with existing institutions, have invariably 
been chartered (Intervenor’s Brief, pp. 34-37, 38-43). While 
the Congress, as observed above, has perceived and taken 
action to eliminate certain threats to the soundness of the 
banking system and certain difficulties of supervision pre- 
isented by groups and chains of affiliated banks, both Con- 
gress and the industry have viewed the existence of affiliate 
banks and the creation of new affiliate banks with equanim- 
ity. The appellant is the first to suggest that under exist- 
ing banking laws the Comptroller or State bank supervisory 
‘officials are required, when confronted with an application 
for the formation of a new banking institution which is to 
have stockholders or directors in common with an existing 
ibank, to apply the standards of the branch banking laws 
of the jurisdiction, as though the new bank would be a 
branch of the existing one. What the Congress and 
the banking community have accepted as normal practice 
for so long can hardly be transformed by the appellant at 
this juncture into a burning issue. On the contrary, the 
decision which this Court has reached is fully in accord 
with common understanding and practice. <A different de- 
cision would indeed have injected considerable ‘‘impor- 
tance’’ into the case by contradicting the general under- 
‘standing of the meaning of the law, disturbing settled prac- 
tice and casting doubt on the validity of the existence of 
many banks heretofore chartered. But no such far-reaching 
effects can properly be ascribed to the decision which has 
been rendered. 

Nor is the appellant on sound footing in claiming im- 
‘portance for this case or in disputing the decision of this 
‘Court on the ground that the decision confers upon national 


3. That existing law does not so require is demonstrated by the 
strenuous but unsuccessful efforts made in 1954-1956 by those most 
violently opposed to branch and affiliate banking to have a provision 
precisely to this effect included in the Bank Holding Company Act of 
i1956 (Appellee’s Brief, pp. 17-19; Intervenor’s Brief, pp. 36-37). 
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banks ‘‘an enormous competitive advantage’’ ‘‘throughout 
the country” over State banks (Petition, pp. 14-15, 21, 22). 
This assumes, without support from the record or in fact, 
that the action of the Comptroller which this Court has 
approved finds no parallel in the actions of any State bank 
supervisory agency in the United States of America. But 
in jurisdictions which, like Florida and Texas, prohibit 
branch banking‘ the existence of wide-spread chains and 
groups of affiliated banks, both State and national, is well 
known; and the decision in this case gives national banks 
no competitive advantage over State banks in such juris- 
dictions, but rather preserves their competitive equality 
(Appellee’s Brief, pp. 27-28). In those jurisdictions where 
State-wide branch banking is permitted * there would obvi- 
ously be no competitive advantage, even if we assume, 
arguendo, that a State bank might be denied the privilege 
of organizing affiliates.® And as to those jurisdictions 
where branch banking is permitted, but subject to geo- 
graphical limitations,’—typified by New Jersey, the State 
here involved—the record includes protestations by the 
State of New Jersey as to what action would be taken by 
its administrative officer under circumstances such as those 
of this case. But these are hardly persuasive, since the 
record also shows that New Jersey did charter an affiliate 
bank in a strikingly similar case in 1958 (Appellee’s Brief, 
p. 27; Intervenor’s Brief, pp. 46-48).° 

ts tee I 


4. There are 12 such jurisdictions. See Appendix I to Brief of 
Amicus Curiae, National Association of Supervisors of State Banks. 

5. There are 17 such jurisdictions. Ibid. 

6. Note that the only State which prohibits chain banking is 
Mississippi. Appellee’s Brief, pp. 21n, 27; Brief of Amicus Curiae, 
National Association of Supervisors of State Banks, p. 14. 

7. There are 19 such jurisdictions. bid. 

8 Thus, to the extent that Judge Bastian’s dissenting opinion 
relies on New Jersey’s hypothetical prediction of action by its agency 
(Slip Opinion, p. 11), it overlooks the actualities of New Jersey ad- 
ministrative action. 
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The appellant, as perhaps its chief reason for the re- 
quested rehearing, takes various exceptions to the majority 
‘opinion. In its argumentative analysis of that opinion the 
‘ appellant insistently points out what it regards to be ‘‘grave 
' misapprehensions as to the nature of this case’’ (Petition, 

pp. 16, 18). It alleges as the first such misapprehension 
‘that the majority fails to recognize that appellant’s case 
‘ig grounded on the provisions of the National Bank Act 

rather than on New Jersey law. But the majority opinion 

in its opening paragraph states that ‘“* * * appellant chal- 
lenged the Comptroller’s authority under pertinent pro- 
visions of the National Bank Act * * °.’? The majority 
‘made no mistake as to the nature of the issues presented 
‘or the law governing the resolution thereof. 

The appellant finds an additional misconception in the 

' majority’s statement that the case turns «c# * * not on the 
Comptroller’s power but on its exercise * * *”’ (Slip Opin- 
ion, p.6). Since the Comptroller’s power to charter new na- 

| tional banking associations cannot be questioned, the appel- 

: Jant’s attack in this case is upon the exercise by the Comp- 

' troller of that power in the circumstances here presented. 

Appellant’s argument with the majority’s statement to this 

' effect amounts to no more than an excursion into semantic 
niceties. 

For the appellant to seek a rehearing, as it also does, 

on the ground that the majority mistook which party first 

' brought the word ‘‘affiliate”’ into the case requires no dis- 

cussion whatever, nor does the accompanying reiteration of 

' facts, all of which the Court has manifestly considered. 

i Gimilarly inconsequential is the appellant’s assignment of 

undue importance to its allegation of ‘‘subterfuge”, an 
allegation already fully considered by this Court. 

The last fault which the appellant finds with the ma- 

' jority opinion is in its conclusion that it is the province of 

Congress, not of this Court, to declare that a new national 

! bank may not be formed under the circumstances found 

in this case. Here appellant reiterates that Congress has 
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already declared this to be the law, but appellant can do 
so only by the same distortion and misconstruction of the 
legislative history which appellant has already fully argued. 
The fallacy in that argument has earlier been pointed out 
in the Counterstatement of the Case. 


CONCLUSION. 


The appellant has in this case sought to protect its 
increasingly profitable banking office monopoly in Delaware 
Township by invoking the novel theory that the Comptroller 
of the Currency, in passing upon the application for a 
charter for the intervenor as a new national banking asso- 
ciation, must apply 12 U. 8. C. $36 as though the inter- 
venor were to be a branch of the Haddonfield National 
Bank, for the reason that the two banks are initially to 
be affiliated by overlapping stock ownership and iden- 
tity of directors. No support is found for this theory in 
the language of 12 U. S. C. §§ 21-27, the provisions of the 
National Bank Act under which the Comptroller acts in 
chartering new national banks, or in 12 U. S. C. § 36(c), 
even if construed with the utmost liberality (though a stat- 
ute precluding competition and fostering monopoly, as this 
latter section does, deserves only the strictest interpreta- 
tion). Equally devoid of support for appellant’s theory 
is the legislative history of branch banking and banking 
affiliate legislation in the Congress, which reveals only that 
the Congress has for thirty years been aware of the ex- 
istence and growth of various forms of affiliation among 
banks and has steadfastly and positively declined to apply 
branch banking principles to the creation of new affiliations 
or to prohibit the formation thereof. It has instead ac- 
corded recognition to the existence of affiliation between 
banks and even, by the provisions of Section 8 of the Clay- 
ton Act, 15 U. S. C. §19, invited and encouraged it. Ac- 
cordingly the District Court granted summary judgment 
to the Comptroller of the Currency and the intervenor and 
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dismissed the complaint; and this Court has affirmed, by 
;an opinion which reflects full consideration of all points 
raised by the appellant in its Briefs and argument and now 
reiterated in its Petition for Rehearing. Nothing has been 
advanced by the appellant in its Petition which would call 
\for a second consideration by the Court of the appeal. 
The appellant has already gained by this litigation the 
| preservation for more than a year of its monopolistic posi- 
tion in Delaware Township and has delayed by that length 
of time the intervenor’s commencement of business, to the 
intervenor’s irreparable injury. 
| Accordingly, the petition for a rehearing should be 
denied. 


Respectfully submitted, 


J. Dav Many, Jz., 
Martin P. Syyper, 
Agtuvr Lirtteron, 
Attorneys for Intervenor- 


Appellee. 


Of Counsel: 
Morean, Lewis & Bocxrus, 
2107 Fidelity-Philadelphia Trust Building, 
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